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THE AREA OF THE INTERNATIONAL SEABED IN THE
CONSTITUTION FOR THE OCEANS

Maniatis, Antonios
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ABSTRACT

This paper focuses on the novelty of the Law of the Sea, which is the “Area™. It is
about 4 new underwater zone, beyond the continental shelf, institutionalized by the
UNCLOS, which has been called by the doctrine *’Constitution for the Oceans*”’. The
Area constitutes common heritage of Mankind and is administrated by the ad hoc
legal purson “’International Seabed Authority’”. In recent years, a new trend occurred
in relation to the way new applicants for plans of exploitation work exercise their
option, relating to the provision of reserved parts nf the Area. An alternative to the
reserved areas regime was provided, allowing contractors to elect either a reserved
area or to offer an equity interest in a future joint venturc with the Enterprise, which is
the competent company of the Authority. The Area remains problematic, given that
the principle of the common heritage of mankind is vaguc and has been criticized by
the doctrine as an announcement empty of content. There is no information available
on the eventual risks and the management of the underwater cultural heritage of this

Zonge, a case reminding of the archaeological zome.
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INTRODUCTiION

The modern international law of the sca emerged as a customary law in the 17 century. This
development is attributed to the fact that maritime States cxpressed their interest to govern in
the sca nlace. One of them was Venice, which had already managed to become the biggest
place of commerce of the Christian West {Vergé — Franceschi). The first attempt to codiiy this
branch took placz through the four Geneva Conventions, signed in 1958.

This second attempt resultcd in the United Nations Convention on the Law of the Sza ([!RCLOS), concluded in

19E2, which constitutes the frst single code on the matter. Therefore, it is comparable to the formal Constitutions
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of the suvereign tlates, that is why the dochrine hos called it “Consthution for the Oceans” (De Pootex). This text,
as moadified, includes all ixsitutions of this branch, with the uniquc -wecopiion of a zelaBively new zone, of
nustemary origin, the Exdusi=2 Fisherics Zune or Exrlusive Bishery Zone (EEZ,). This zone cecured increasingly
wiizr sunpart after the 1945 Truman Cosstal Fichedes Preclamation (Molestaar, 2015). Well before the ety into
sozee of fie UNTLOS - probably by the early 1705 — « coastel State's entiflemont to sovercign rights and
jurisdictior: {or fisheries purposes within a 200-nauticsl mile (ne1) EFZ had crystallized inio customary
irterrationial faw.

Tia murient paper focuses on a new zone, previewad iu the Constitution Zur the Oceans. It is about the Area {of
the International Seabed;, beiny relevant inter alia to the alyss, whick constittes a key to the Fatare w.ainly
Humks {: the metal depusits included (Duperron und Gaill).

We supyoce that thie Jrcn cxeniplifies the movement of 3G fundameninl 1ighis, exanpliier Yy the vights fo £t encionuent

anet 2 Vi world ¢ oltural hevitage.

ZONES PRIOR AND RELATED TO THE AREA

The suzerssfal sampie of the Gereva Conventions consisted in the eontinental shelf, which was consecrated as a
new z-me £ar 12search and exploitation of the national resources, suck: as oil. Th=t Convention die 116t Setin: the
ewiernel limit of the zone #5 a sometning (definfily) Sxed and so somu countries of the Third Werld felt that
some coastal countries could preeiced to nccan sharing (Roukouias, 230€%.

Arucla 1 of the 1958 Geneva Convention on the High Seas defined the high suas as ~ alt narfe of the s=a thot arn
rot included in whe territorial s or m the inferne! water. of a Staiv”’. The prospect of exsloitation of non-living
resoures of the deep seahed berond coniinental sholves then triggered a debate on tle Jesirabilily of a distine:
regima for the deep seabed. Following the famotw:: Pardo speecit in 1967, it-= United Naticns General Aszembly
took a number of steps which eventually established “the Area” as a distinct marisime zone fom the high seas at
least es fiom 1970, through the Resointivn 2749,XXV), of 17 Decewber 1970 (Molenaa:, 2015). On prorasal nf
Wialts, thz Gerezal Assembly m that Resoluuon declared that the seabed which is found boyond the Staie
juridiztion constitutes “comunoa ke fuye of Mankind”. The ruvelty was ubvious, given that for the sirst ime in
himory = part of the internaional seabed is net sukmir to the dizchronic regime f freedum of tte High Seas
whils. the waters continue tu exemplify the zone uf tne High Sers. The centrul idua wiich prevailed in the
negtiations for the adoplion of the UNCLOS was that in the .irea a delivery of the wealth would be realized
among; 2il Swates, in recponse to thoir tieeds, This demecratic conceps vwas inspired by th2 notion of soliderity in
the intexnaticaal relaious and by the legal institutionalization of mechanisms of joi: acdon and fair
redistributicn of the: Earth wealth.

In & paratlel way, in 1980 the iwo “archaeclugical countries™, Greece and Ialy, along with Capo Verde, Malta
(whica hiad {he initiadve for the inclitutivrialization of the Aica, as siready signelized* Doriusal, Tunisia and
‘Yugoslavis, proposed the creation of a cultural heritage 7ane that could not extend beyond 200 nautical mles
Eromn the baselines, Zrom which the bivadth of the territuricl sea is measmicd. Mow aver, this maximalist zone,
whirii would correspond to the zone of the comuinental shclf (at le:st as this zone was detined in the UNCLOS),
way wmed down, due 13 £he reacidors: of other couniries that are not dasrified among the “arcieoluzical
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couniries”, such as the USA, the UK and the Netherlands. The initial concept consisted in the extension of the
jurisdiciion of the coastal State on the archaeclogical bjerts that are found in the continental sheli or in the
novelty introdued by the Constitution for the Oceans, the Exclusive Economic Zone {EEZ) {Alexopoulss and
Fournaraki, 2015). Finally, a compromise occurred, and the contiguous zone acquired a new version, an
"anenymous" specific version of the contiguous zane. It is about the archaealogical zone, which is rather
insufficient to prevent antiquities looting in the international seabed, off the Area (Nig, 2015). Given that the
contiguous zone (with or without the specific status of the archaeslogical zone) cannot extend beyond the 24
nautical miles from the baselines, from which the breadth of the territorial sea is measured, it resulis that
relatively near the shores there may be an extended underwater informal archaeological museum, exempted from
any national jurisdiction (Maniatis, 2010.

From 2/1/2009, date of activation of the UNESCO Convention on the Protection of Underwater Cultural
Heritage, the States Parties may take advantage of the model of international cooperation for the archaeological
sites laying beyond the territorial sea, mainly in the continental shelf. This is the case for the “archaectogical
countries”, such as ltaly, which ratified the Convention on 8/1/2010, and Egypt, which made the same thing in
delay, on 30/08/2017. However, the Convention has been ratified by a very limited number of countries, to date,
and the doctrine tends to consider both the contizuous zone and the archaeologival one as rather anachronistic,
As far as ltaly is concerned, article 94 of th2 2004 Code on cultural goods and on landscape refers to a zone of the
sea, which has some common points with the doctrinal approach to the isrchaeological zone. This article has been
characterized as an anticipation of the law ratifving the UNESCO Convention, by imposing the application of the
Annex of the Convention for all historical and archaeological objects found in the seabed backdrops extended till
the 12% nautical mile from the external limit of the territorial sea {Ferrett, 2016). It is quite impressive that the
Italian legiclztor avoided 1.0t only the term “archaeclogical zene” but also the official one "contiguous rone’” (for
+his alreaay consecrated zeme). So, it is obvious that the vagueness and the embarrassment in the matter of the
archacological zone prewuil, in hoth the international level and the national one. Raly praceeded to a unilateral
and sponfanecus motion to apply the normutivity of the Annex, many years befare the Convention came into
force. Howerer, this is not a unique case, as various States adopted the odd practice of the spontaneous
application of this Conrention, prior to it ratification!

In the initial version of the UNCLOS3, an area of the seabed beyond the EEZ, was called Area and characterized
as "rommon heritage of Mankind”. Nevertheless, when the Convention was concluded 1 1482, some industrial
States shared the point of view that the global approach taken to the question of the international seabed was
marked by features of transnational monopoly interventivnism in contradicion to the principles of free
competiticn. Begides, they supported the opinion that the organizational structure previewed by the Convention
gave: ta the majonty such rights that there was no guarantec of the protection ¢f the investing industrial States.
With tie leading intervention of the USA, an attempt was made to modify the relevan: pait X{ of the Corrention,
which is titled “The Area”. The ammdment of the Convention was achieved through the 1994 New York
Agreement and formally constitutes a complement of the initial Convention. How:ver, even with the new
regulations, the announcement (which has been to date empty of content, accord’ng to the criticism of the
doctrinej that the Area constitutes commeon heritage ol Mankind (in virtue of article 136 of the UNCLOS) vras not
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crased (TLoukounas, 2006). I a similur way, the prevision ¢ the fair aistnibulion of benefices cuming froma the
exploitatior,, to «ll thi: countries {particalarly to the develcping on), independently to their geographical
pucition reanains valid.

il i3 2150 to add that seme of the indusisial States that were endcrred wigh the wnitable technical inirastachine
and did nrt sign dhe TINCLOS in 1982, such as the [I2A, the Soviet Union. Francz, the UK, Tapan, India and Haly,
proceeded fo two ambivalent scis. Cn the one haud, Hicy adopted nuttunal law on fhe research and the
exploitation = the sznled in concrete points of the acan seabed, in obvious contracicsun o the previsiars o the
initial version of the UMCLOS. Cn the other hand, they aeawed consortiume of multinational comnpandes tha
inaugurated the research in sections of the seabed of the Area. With ihe Resolution I, which was invorporated =
UNCLOS, it is praviewed that the States or campanies that have presseded to preliminary activiaes in the Ara,
waonid have fie tight to an autherization from the competent organ (hich then war tha Preperatory Committee).
Therzlure s+ven “moneer investors” (USA, India, Fiauce, Japan, Soviet Union, China, South Kuea) and relevant
o1 ganiizatizns were listed.

THE APPLICATIGN OF THE UNCILOS CN THE AREA

For the research and the expinitation of the Arez has been activabed the Iniernational Seebad Authority, being
a legal person unde: the international law. Thers: is also the Enterprise, a separatc legal poron egulatec: by
artiude 110 ot the UNCLOS, which cairies sut activities in the Arca directly, pursucnt to art™:de 53, pas. 2(a) of the
Canvention, as well 43 the famsporting, processing and marketing of minecrals ocoveied from the Atea.
Azcording to Article 153 pur. 2,

"Aciivities in thr Avea thall be curread owt gs vresc el in puragraph o
{n) by the Enteiprise, and
(b} in essociation w-th th: Adthority by States Perdies, or scate enterpiises or natural or jurdical prrsons whic possess the
natipnclicy oF Siates Partics or ave effectively controlled by thom or i untisnal, when sponom =4 by suc’t States, or wany
araup of the furegoing tnich mests the requit=riaty provided i Gis Pact and it Anmex Z07 ..,

Aiter the 1992 Agreement, the companics that were already in action i the Area bive besn incorprraied Lo the
“Paraliel Syst=m"”, namely they act with the approval of th= International Szabad Authority, il ihe acrivation of
the new sysiem. Huwever, it iz previewed that the new system of the Area woudd be operaticnal fur the fiwst time
not eardizr than 2015, Fven then, §: voould be assessed whether the rescarch and the exploitaticn of the miner:]
wnlth enntained in the occan fleor ure vahee for money oz not (Roabounaz, 2006).

In vecent esrs, a new trend occurs n relation to the way now applicants for plans cf exploitation work excrcise
their 4ption relating to the provision of reserved areas in the Area (Internati.inal Scabed Auwhoriy Legal and
Technical Commission, 2016). An alternative to the reser ved areas 12gime was prunided, wlicwing sontractors to
elect v’the: a reserved wrea or {0 uifer an equity inwerist in ¢ future joint venture with the Faterprise. Sincc then,
both Brazil and Japan {in relaticn te crusts), and China, Germany, India and the Russian Federation ‘in relation &
salpindes) have all opted to vifer an equity intercs? in « joint venbne arrangement with the Enterprise in lieu of
providing a resarvod area. Increased adoption of ine joint wanhure option couid osulf in a consideratle decrease
in the maount of raserved aeas v=iletle 1or future generadons, thus baving direct implications on the parall:
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system. Alternatively, the joint venture option raises real questions relating to the modalities and
operationalization of the Enterprise. Another legitimate but nevertheless new way of doing business that has
recently been cbserved relaies to the practice of selactive use of reserved areas. For imstance, the recent
application by China Minmetals Corporation (sponsored by Chinz) was divided into 8 blacks, selecied from five
different reserved areas.

Besides, the IINCLOS has a quite vague normativity on archaeclogical and historical objects, found in the Area
and considers them as common heritage of mankin. Tt is also to add that there is no available information on this
crucial issue, for instance in the 2017 final report on the periodic review of the International Seabed Authority
pursuant to article 154 of the United Nations Convention on the Law of the Sean, there is no recommendation on
the undervzater cultural heritage whilst there is an overdose on the exploitation of natural resources of the Area
{International Seabed Authority Assembly, 2017;.

Lastly, the European Union (EU), which is a party of the Conetitution for the Oceans, has recently decided to
support the Area, although it does not make an explicit use of this term. For the next long-term EU bugget 2021~
2077, the Commission proposed in June 2018 6.14 billion ewros under a simpler, more flexible fund for European
fisl:eries and the maritime economy (European Commission, 2018). For the first time, it will contribute to
strengthening international ocean governance for safer, cleaner, more secure, and sustainably managed seas and
oceans. The maritime fund will enable investment in new maritime markets, technolngies and servicer, such as
ocean energy and marine biotechnology. In the context of the United Nations’ 2030 Agenda for Sustainable
Developmert, the EU has also committed at international level to make seas and oceans safor, more secure,
cleaner and more sustainably managed. The new European Maritime and Fisheries Fund will support these

ennmitments for better international governance.

{CONCLUSION

The paper nypnthesis hag been fully confirmed as the Areu s an “invention” of the era of the so-called solidarity
tights or 3G rights, with the emblematic mobility of Malta whilst Italy has enacted the most important role in the
matter of underwater cultural heritage, particularly as iar as monuments found in the continental shelf are
concerned. The fundamental rights of the third genrration consist in legal guarantees in favour of people, or more
generally, in favour of the Mankind itself. For instance, there is a special care on the re-distribution of comman
wealth whilst a specialized Jegal parson, the International Seabed Authority, in which participate ipso facto all
Staten Parties of the UNCLOS, iakes care of the archaealogiral and hisiorical objects of the Area for the interest of
manknd, This legal person representing humartind is endowed with an Enterprise and controls the: reszarch
ard exploitaiion of mineral resources, vrhich can only setve peaceful scopes. Howeves, the legal and operational
experiment of the /rea reinains problematic for various reasons. For instance, the notion of the Area as common
herilage of mankind is rather vague and has been criticized by the doctrine as an announcement empty of
content. There is no available information on the status and the eventual risks of the cultural herit: ze found in the
Areat

The Law of the Sea has been recently enriched by underwater nrivelties, such 24 the normativit: on the
archaenlogical zone, the Exclusive Economic Zone and the Area. Hovsever, at least as far as the archaenlogical
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zeme and the Area are concernsd, they are marked Lv crudal problems thas rampromise the prestige of this

brancl of law.
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